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ABSTRACT

The colonial rulers pursued a policy, which aimécartailing the application of Islamic law. Theghd and
judicial system they enshrined and the institutibay established were governed by rules, which vetnectured to
achieve the said objectives. The legislature ofcthntry as well as the courts ensured that Endglésh was promoted at
the expense of Islamic and Customary laws. Desp@eachievement of Independence in 1960, the treads not being
changed. This paper highlights the objectives ddriSdth and also attempts a comparative analysis ofstaaic legal
system and the English Law within the Nigerian eahespecially as its relate to the punishmentoftary and theft and
it implication. The paper proffers some useful ®gjgpns for the purpose of peaceful co-existenceé @mational

understanding and co-operation.
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INTRODUCTION

Among the most far-reaching consequences of Nigedalonial era or experience was the impositiopn,the
colonialists of English common Law which has supdesl our time honored judicial processes and s particularly
regarding the Shdah legal system to which the majority of Nigeriandims adhered to. The contempt and totality with
which the English law holds or regards the Shéirmeant that, Islamic legal practice is still iestd or rather relegated to
civil matters and other personal issues like mgejalivorce, inheritance etc. While on the otherch&nglish law claim
superiority or monopoly over almost all forms ofvialike constitutional, commercial, and criminalomé¢theless, despite
the fact that, majority of Nigerian Muslims partiatly in the Northern part were Muslims, common laather than
Islamic law serve as the main judicial code anccpdure; as a result of which at present law in Négis substantially
divorced from its natural socio-cultural and radigé context; which of course Muslims considered tténds as injustice

and grossly inappropriate (Rashid, 1988).

Islam is not only a religion, but also a total wafylife that embraces both secular and religioustens This
fundamental principle is what set it in a collisioaurse with western practice where religion ancule matters are
separate. Due to the strong western dominationirghdgence which the west exerts in the world todaya result of its
material, economic and high technological eminerite, misconception about Islam have translated iatglobal
condemnation of any system that is Islamically med (Kurawa, 2000). Nowhere is this condemnatiarenplausible

than in the pathological and incessant fear mampleehave on the implementation of Islamic legadtesn otherwise
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known as Sharah.

Shariah or Islamic law according to Ambali (1998) is ggly misconceived and misunderstood where some
people look at it as representing a bundle of barlzad primitive values and practices, while thess, it stand for a legal
system whose punishment are inhumane, amputatiotilation savage stoning to death and archaic catgmunishment.
And yet to some people, Shath stand for the explosives in the hands of thelikiuindamentalists in the developing

countries while still others regards it as a sdechlaw of backward-looking civilization of “Mohanmadans”.

To the Muslims, justice can never be truly concalited nor well practiced unless it is rooted ie thelief in
Allah (SWT) and the implementation of his rules aedulations. In fact meaningful justice begingiving the honor and
recognition of creation and sustenance of the usévéo whom they are due. It will amount to isadajastice for
somebody to single himself out of the whole systavd designed for himself what he calls justice. @hgle from which
Islam looks at justice is global and comprehensiM&ah (SWT) has created everything with a purpasé in perfect

balance and harmony. He has also guided everyianesd that it can fulfill the purpose of it cremti

Justice for man according to Ambali (1988) liesobeying Allah (SWT) by doing what He has laid dowte

further observed that:

It is only Allah (SWT) who can establish the intie network of interrelationships and roles, mutigtt and
obligations and consequent rewards and punishnoentise basis of absolute standards of justice. lieiyond the reach of
man to determine these standards because he himsslibject to the law. In addition, he has limitegpacity to
comprehend fully the intricate network and inteatiginships of the creation with which he interadt&n on his own,
cannot determine what is ‘good’ or ‘evil’. He rergs divine guidance. It is this guidance that iswn as Sharah. It
guides man on what he owes Allah (SWT), what Hesohienself, the right of other people over him arttatvhe should

and should not do with the powers and resourceghwhllah (SWT) has placed at his service and patler his control.
The Objectives of Islamic Legal System

Basically, to the Muslims, no law is ever more ifiegble than Shafah because its application is not even limited
to human beings alone but to all other creaturesliath. This explains why the creatures co-existainvell-designed

arrangement of nature without conflicting with carether (Mahmud, 1988).

One important aspect of Shaf, beside it comprehensiveness, is its provisisrahd emphasis on justice. In

connection to this, the Quan says:

O ye who believe! Stand out firmly for Allah, astmésses to fair dealing, and let not the hatreadtloérs to you
makes you swerve to wrong and depart from justzejust: that is next to piety; and fear of Alldkor Allah is well
acquainted with all that ye do (Q. Chp. 5V 9).

More so, the Prophet (SAW) is quoted to have sgiih the Day of Judgment, Allah will give shelterseven
people among whom is a leader who is ju8ahih al-Bukhari, 1988).

Another objective of Shdah is to shape the lifestyle of human beings eithéividually or collectively so that
they live on earth usefully and peacefully. Thusai$ah provides for Muslims set of rules and regulatiwet helps them

regulate their life and affairs (Adegbite, 2000)h& on the other hand, it regulates the relatignbletween an individual
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and his creator and between an individual and énement, his fellow citizens and other creatures.

In essence, therefore, Islamic law has the advaent@gerfection over man-made laws. By this is néhat, it
entails all that society may require in ways ofigiml decisions and concepts necessary to meetdbd of human society

in the present, and in the near and distance future
Comparison between Islamic Law and Common Law

The word Islamic law (Shdgh) likeJihdd has been made a threatening word especially tmitteeant and bias-
minded people. Most often, it is regarded as aesyswithout mercy and one that provide only cruehighment like
amputation, stoning and whipping and in some cases,look upon as primitive, barbaric, troublesmand fanatical.
More so Shafah is also misunderstood, misinterpreted and memivad to mean a system of law that is archaic,
retrogressive and uncivilized. Such imaginationjehdistorted and misconceived the meaning of Sitarfiorgetting that
Islam, Shafiah and Muslim cannot be divorced from one anotéile Shariah is a divine law, Islam is the submission
to the divine will and a Muslim is one who submtitsthe divine will as contained in the divine laWo therefore deny
Muslims to regulate their lives by divine law i:tamount to denying them the right to accept diviilethat is enshrined

in the divine law. As such, Muslims in Nigeria @nly needs Shdrah (Galadanci, 2002).
The Case of Adultery and Fornication

The punishment for adultery and fornication is prised only when the culprit confesses the crimef dour
witnesses adored for their righteousness and ityegere present at the accomplishment of the deaog and in a
manner, which could exclude the possibility of afightest doubt. By implication, it will not be digfent if the accused
were seen naked or stuck together. Moreover, #iarteny of only one, two or three persons has roevhefore the law
and will not be sufficient at all, unless if thet & performed in the presence of four trusted matidble witnesses who
have never been indicted. If that has been conflynigen the Islamic position is that public ordestbeen seriously
offended and violated (Dawalibi, 1972).

Furthermore whether legitimate or not, it is alwayproper for sexual act to take place in publibaffwas the
rational behind putting the most severe punishragatnst the offenders of public order and moralitys also a fact that,
if such an act occurred in the street of any chpitecivilized country, passerby would have takgrom themselves to
inflict the most dreadful punishment to the offersdeven before the case would be taken to coudttlaat such people

would be treated like beast and their lives wowddedve no more respect.

The purpose of prescribing such a severe punishfoemidultery at the very beginning of Islamic nags is to
instill morality in the community where confusiorag/prevalent with regard to paternity, so that prative instinct would
be regulated and be exercise only within the liofitegitimacy. Therefore, from the beginning ofalislic message and
throughout the life of the prophet, no single cabadultery was established by evidence of foumétymsses (Dawalibi,
1972). More than fourteen hundred years since sha¢re penalty was prescribed, but hardly can wablksh fourteen
cases of stoning or whipping of an adulterer orltedess. As such, the punishment has remained aryminciple, but

extremely rare in practice.
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The Case of Stealing or Theft

On the other hand, the case of stealing or theftbe®en declared unlawful and the offenders arestntticted
with harsh and severe punishment. In the year 10 équivalent to 632 A.D, the Prophet (SAW) in haewell
pilgrimage declared that “your lives and propert@e sacred to one another...” These however sighdy Islam has

conferred the right and security of ownership afgarty. In this connection, the Q&m’ says:

And do not eat up your property among yourselvegimties, nor use it as bait for the judges, witlent that ye

may eat up wrongfully and knowingly a little of ketr) people’s property (Q. Chp 2 V 188).

“Stealing or theft is an illegal means of acquirigugother’s property” (Doi 1984). Islam teaches tthatft, with
the exception of doubtful cases, as one promptestdoyation is punished by amputation of the h&tdaling, as practice
in other places particularly in the west is mosthaf time perpetrated by force, the end produetia€h entails the murder
of the victim. One begins to wonder in such andeat whether it is better to have pity on the hafhd thief rather than on
the life of the assaulted person (Dawalibi, 1972).

It is glaring here in Nigeria that because of tearfof thieves and armed robbers, the feeling sfdority has
taken over the control of our psychology, the dffetcwhich no state or private monies could be lgamnd securely
transferred from one bank to another without thetqution of a strong police force and a necessargher of armored

cars.

The constitutional provision of the English commaw imposed on the Nigerian Muslims by the colastal
provides imprisonment or fine as punishment foftthehich gives the offender the room to resumekblais deeds after
his discharge from prison or after payment of $timd fine. For the avoidance of such thereforepa@l punishment is
supposed to be inflicted to serve as deterrentthers which is the more realistic position takentbg Shariah in

punishing a thief by amputating one of his hands.

It is clear that the punishment for committing thief the period of the earlier prophets of Allaheigen more
severe than what is obtained in the Sladwi During the period of Prophet Isa (A.S) i.eudeShrist (peace and blessing of
God be upon him) anyone who was found guilty of gotting theft and it was proved, was crucified;the Holy Bible
says: “Then there were two thieves crucified witim,;one on the right hand and the other on the’lgNtathew 27:38).

Islam wants to build a healthy community in otherestablish peace and security in human sociedglisg is
considered a grave crime and that was why Islapulsties grave penalty to the offender, which is atafon of hand,
which at the same time is more sympathetic and ifaktban the jungle justice being administeredsome States of the

Federation by putting a tyre on the neck of a thigd then roast him alive.

In summary, it must be understood that, under Sitariegal system nobody is above the law; because th
Sharfah does not favor any person whether king or stare or poor black or white. Once a crime is prowghinst

anybody beyond reasonable doubt, punishment wiligmied to him regardless of his status in society

RECOMMENDATIONS
Having said much, the writers wish to proffer tlmdldwing recommendations to avoid further misconimap

misperception and misrepresentation of Sharlegal system in Nigeria.
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Muslim scholars should put more effort in educatpepple both Muslims and non-Muslims on the begafit

Sharfah and its application to the Muslims as part efrtfundamental right of freedom of worship andgiein.

Mutual understanding and respect for the religioeiéefs and sensitivity of one another is what dtirnaligious

setting of the country demands of all of us.

Muslims should as believers who are concerned atheuimage of their judicial and legal institutiand not as
bureaucrats, develop interest in recognizing tlsétirtion to make it conform as closely as possibléhe Islamic

norms and ideals.

Matters relating to religion specifically should temoved from the deliberative processes when ¢lee arise for

any constitutional debate; because it is the olEpassionate appeal and manipulation by theipialits.

CONCLUSIONS

In conclusion, it should be understood that theitjpms accorded to the Shaah is completely unjustifiable

because the Shéah will die out and the whole Muslims Society welventually de-Islamise which consequently will

result to the Europeanization of the country
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